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The Harm Argument against Surrogacy Revisited: Two Versions Not to Forget
Surrogacy has always been surrounded by controversy. While the controversy has perhaps diminished slightly in recent years, many of the ethical issues associated with surrogacy remain unsolved. In this article I will discuss and develop the harm argument against surrogacy. According to the harm argument, surrogacy is morally problematic because it causes harm, or increases the risk of harm. In recent years it has come under attack due to what is often deemed to be accumulating empirical evidence showing that there are no substantial harms resulting from the practice. Against this development, I will argue that the harm argument cannot be dismissed that easily. I present two different and novel versions of the harm argument that deserve careful consideration, and I argue that they escape the criticism leveled against the standard version and hence warrant our continued attention. The first version takes as its starting point the emerging evidence showing that the gestational mother and the child are connected prenatally, and argues that to severe that bond constitutes harm to the child. The second version notes that there is an inherent conflict between the practice of surrogacy and high levels of what is commonly called maternal-fetal attachment (MFA). As low levels of MFA increases the risk of harm to both the gestational mother and the fetus, surrogacy qua practice inherently involves risks to the fetus that the average pregnancy does not. While the harm argument is not in itself conclusive regarding the moral status of surrogacy, or decisive in matters of social policy, my aim here is to show that it carries more weight than is often attributed 2 to it, and that it warrants careful and continued attention by both ethicists, decision-makers and practitioners.
Surrogacy and the Harm Argument
Surrogacy is the reproductive practice in which a woman agrees to carry a baby full-term and, after birth, to surrender any parental claims to the child. Surrogacy comes in one of two forms: genetic surrogacy, in which sperm from a man in the commissioning couple is used to impregnate the surrogate, and gestational surrogacy, in which blastocysts are produced through in-vitro fertilization using both sperm and egg from the commissioning couple, and then implanted in the uterus of the surrogate. In gestational surrogacy, the surrogate has no genetic connection with the child she carries. Below, the discussion will be limited to gestational surrogacy, as it is often perceived as the least problematic version due to the lack of genetic connections between the surrogate and the child that might complicate the arrangement. Surrogacy is further divided into commercial and altruistic surrogacy. In the commercial version, the surrogate offers her services in exchange for money, or some other form of payment. In the altruistic version, the surrogate voluntarily agrees to carry the baby, but not for payment. While there are specific harms that befall one version but not the other, both are subject to the family of arguments claiming that surrogacy is harmful.
The commercial market in surrogacy arrangements has expanded rapidly. In India alone -arguably the largest provider of surrogates -commercial surrogacy is estimated to be a $3,2 billion (per year) industry, with more than 25, 3 000 babies having been born in surrogacy arrangements; half of them being the offspring of Westerners (Shetty 2012) . A part of the explanation for this is India's lax regulation of surrogacy (Gupta 2011; Rimm 2008 Rimm -2009 1988; Parks, 2010) . Although empirical studies on attitudes toward surrogacy are surprisingly scarce and the available evidence local or anecdotal to its nature (Constantinidis and Cook, 2012) , the existing studies seem to confirm the skeptical view. The majority of the various samples have negative or agnostic attitudes toward gestational surrogacy (Japan being the exception) (Baykal et al,. 2008; Kovacs et al., 2003; Lasker and Murray, 2001; Suzuki et al., 2011) . If focusing on surveys on commercial surrogacy, an increase in negative attitudes is 4 reasonable to expect (Krishnan, 1994) . Among scholars, an equally strong resistance against surrogacy and in particular its commercial version is common.
For instance, Rimm (2008 Rimm ( -2009 Rimm ( , p. 1443 notes the "[…] strong critiques of the practice of surrogacy advanced by courts, legislatures, and legal scholars."
That said, people's views on the moral legitimacy of surrogacy in general are changing (Brazier, Campbell and Golombok, 1998, p. 30) . From a state of "moral panic" (Scott, 2009 ), a more permissive attitude appears to be furthered by several general trends and developments. Most noticeable, much of the worries that concerned the early writers in the debate over surrogacyconcerns often framed in terms of harm -appear to have been left unfulfilled. As many of the predicted but undesired consequences of a fairly widespread practice of surrogacy have seemingly failed to materialize, the harm argument seems no longer fashionable.
As a rather sweeping and elusive argument, the harm argument covers a number of possible harms: Harm to the surrogate (physical, emotional, or financial), harm to the child, harm to the surrogate's own children, and harm to society in general. However, the most pressing concern tends to be the postpartum social and psychological wellbeing of the child and the surrogate. According to the harm argument then, surrogacy gives rise, or is likely to give rise, to individual harms that are substantial enough to establish that surrogacy is prima facie morally problematic, or even impermissible.
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The harm argument is often employed only implicitly. It is commonly stated as a precautionary argument in relation to policy, claiming that since we cannot exclude the possibility of harm to children or the surrogate we 5 should avoid the risk completely by banning or restricting surrogacy (for examples of such explicit worries, see Allen, 1987; Anderson, 1990; 1993; Appleton, 2001; Brinig, 1995; Schneider, 1990; Tong, 1990; Warnock, 1984) .
However, while the harm argument is relatively seldom pressed as an explicit argument against surrogacy, a large number of scholars have nevertheless targeted the harm argument as if it was the strongest argument available against surrogacy.
Attacking the harm argument usually involves pointing to empirical data suggesting that there are no substantial harms that threaten the child or the surrogate. Doing so, the versions of the harm argument that are usually targeted appear to be successfully refuted. For instance, Humbyrd (2009, pp. 112-113) refers to a study showing that non-commercial surrogates in Britain did not "experienced any doubts or difficulties while handing over the baby, and the surrogacy experience was overwhelmingly positive for all women involved".
Adding a commercial component seems to have little negative impact on the experience of handing over the child to the commissioning couple (van den Akker, 2007) . In general, the surrogates seem to have experienced few psychological problems during and after the pregnancy (Jadva et al., 2003) , and Andrews (1995 Andrews ( , p. 2354 children are likely to suffer significant harm, the law normally assumes that parents are best able to make decisions about their children 's upbringing." 4 Concerning the welfare of children resulting from surrogacy, the empirical studies seem to point in the same (harmless) direction. With a number of children resulting from surrogacy approaching puberty, they seem to be doing as well as non-surrogacy children (Edelmann, 2004; Golombok et al., 2011) . It also appears that couples seeking a surrogacy arrangement or an IVF treatment are more stable than the average couple, indicating that children who are the outcome of surrogacy arrangements may be enjoying better family conditions than other children (Andrews 1995 (Andrews , p. 2355 .
Now, given the empirical data gathered, are we intellectually permitted not to reject the harm argument altogether? In what follows, I will argue that a rejection of the harm argument is unjustified. Although the versions of the harm argument I will defend below will not determine the moral status of surrogacy conclusively, they will reintroduce the harm argument as a vital consideration that must be taken into account in any ethical discussion over surrogacy. Although the argument presented below relies on empirical findings
that have yet to provide us with a complete picture, the evidence is emerging, and the arguments thus rely on a discernible trend within empirical and psychological sciences. While this will constitute a red flag in the eyes of the proponents of surrogacy, it should be noted that such trends are usually all we have to rely upon in many contested areas of ethics. Furthermore, it should also be added that the studies referred to above, used to rebut the standard harm argument, suffer from the same youthful immaturity. The findings often said to falsify the harm 7 argument are fairly recent, scarce and highly situational. They are also ridden with methodological problems, such as reliance on self-reporting, second-hand information, high dropout rates, and biased or non-representative selections (see Andrew and Douglass, 1991-1992; Ciccarelli and Beckman, 2005) . Incomplete evidence is therefore not an acceptable reason for refusing to take the proposed version of the harm argument seriously.
The First Revised Argument from Harm -The Significance of Attachment
Below, I will argue that separating the newborn child from the surrogate always involves harm to the child. Although this harm is not necessarily harm all things considered, it is nevertheless a harm that must be considered when ethically assessing the practice of surrogacy; at present, this is rarely, if ever, done.
In common opinion, there is an undisputable and stable genetic connection holding between the (genetic) mother and the child. 5 But genes do not provide the only persistent connection between a child and a woman. In fact, a gestational mother is not just a temporary "carrier" of the baby. The surrogate will also develop a connection to the fetus, and, most importantly, the fetus to the surrogate. This bond, which is not to be confused with MFA, 6 is important to the future development of the fetus and subsequent child, and it therefore constitutes a substantial harm if violated. As all surrogacy arrangements per definition violate such connection, surrogacy inescapably harms the resulting child.
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The argument itself is fairly straightforward: First, note that fetuses are aware of and responsive to the environment outside the womb. They learn to recognize, in utero, music, language melodies, flavors, smells, and the voice of the gestational mother (Kisilevsky et al., 2009; Mampe et al., 2009; Mennella et al., 2001) . The immediate implication of this is that the fetus develops a relationship, conscious or not, to the environment outside the womb and to its gestational mother. Infants are thus not blank slates, relation wise. The relation building naturally continues post partum. Infants are then prewired to very rapidly form attachment bonds to a caregiver (Moriceau and Sullivan, 2005) . The prenatal priming and predisposition to develop full-blown attachments are what enable a very rapid development of an important filial attachment; an attachment bond to its mother constituting the secure foundation from which the infant learns to interact with the world (Hepper, 1996) .
What is important here is that the attachment bond is starting to form prenatally. While interrupting this process does not mean that the infant will not develop an attachment, it is hindered in its process of doing so, and having one's chances of successfully developing a filial attachment reduced constitutes harm. Such harm is consistently ignored or downplayed in the literature on surrogacy, as the child is implicitly assumed to be tabula rasa; whatever happens to them in the process of surrogacy will have no long-term effects. For instance, Jackson (2001, p. 296) states that "[s]ince children born through surrogacy are generally handed over at birth, it might be supposed that surrogacy would have comparatively little impact upon children's long term wellbeing." Such claim is, of course, never substantiated.
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The significance of such harm is not to be ignored. Successfully developing an attachment is crucial to the child, as the nature and quality of early attachment to a caregiver has consequences for the child's future social and emotional functionings (Bowlby, 1969; Cassidy and Shaver, 2010; Hofer, 2006; Hrubý et al., 2011) . 7 Social and emotional dysfunctioning is clearly not an outcome that can easily be swept aside, and whatever intentional impact on a child's development that increases the risk of such dysfunctioning is a harm that must be carefully considered.
The child is then harmed to the extent that the separation from the surrogate (the gestational mother) increases its difficulty to successfully form a healthy attachment bond, since such attachment is crucial to successfully developing social and emotional functionings. As stressed earlier, this is not to say that a child whose attachment process is interrupted cannot, or will not, develop normal emotional and social functionings. Thankfully, the child's adaptive capacities and a loving environment are likely to ensure a healthy development. But pointing to apparently normal families and teenagers, or the potential or likely development into such, does not suffice to show that surrogacy involves no morally relevant harm, just as it cannot be proven that a man has not suffered a great harm when, say, losing a leg ten years ago, by showing that he feels fine today, or that divorces are not harmful because children and parents are usually fully functional individuals in the long run. 8 Moreover, such compensated harms are likely to go unnoticed and to remain unexplored, which also accounts for the seemingly unchallenged view that there are no such harms involved in surrogacy.
Note that the popular non-identity problem (Parfit, 1984) has no relevance here. To see why, ponder the following example of the non-identity problem: A woman decides to improve the odds of getting pregnant by taken an effective drug that, unfortunately, also has moderately harmful effects on the resulting child's development. In its teens, the child accuses its mother of having harmed him, by taking the dangerous drug and thereby causing him to suffer from, say, a certain physical handicap. Now, most people would find such complaint perfectly legitimate. However, as even the slightest change in the course of events will cause a different sperm to fertilize the egg -such as spending 15 minutes going to the drug store to buy the drug -the handicapped child actually owes his entire existence to the very fact that his mother took the harmful drug (all other things being equal). Since he has not suffered harm compared to some other self of his (he is non-identical with the person that would have been born had his mother not taken the drug), there is no basis for saying that he has suffered harm and that his mother has harm him, or even harmed anyone by her action.
But the non-identity problem has no bearing on version of the harm argument proposed here. When appealing to the existence of maternal-fetal connections, we are no longer discussing harms to children in general, or to future individuals, but to a specific and already existing individual. While the fetus is still developing, the conception is done with and the basic genetic setup in place.
Moreover, the harmful act is that of severing of the bond between the child and its gestational mother, and that action takes place post-partum, at a point in the child's development where most people would attribute full moral relevance and 11 status to it. Of course, it can be retorted that the version of the harm argument presented here does not suffice to establish a ban on surrogacy agreements, or to establish its immoral nature, since the surrogacy agreement predates the conception of the child. Thus, if the life of the child is worth living, she cannot rationally complain about the surrogacy agreement since she would be nonexistent was it not for that very arrangement. A fortiori, surrogacy is in that child's interest. But such an objection misses its target. True, if the non-identity problem is a general quandary we cannot navigate our way out of, surrogacy agreements by themselves cannot be said to cause harm to the child. But severing the mother-child relation can, as it constitute an actual harm to an actual individual subsequent to conception. So the version of the harm argument here proposed implies that while being a gestational mother does not harm the child, relinquishing the child to the commissioning couple does. Hence, surrogacy arrangements involving the gestational mother handing over the child -which clearly is an intrinsic element to the practice surrogacy -also involve harm to the child.
Last, note also that, despite what will likely be the immediate objection from many of the critics, the harm argument as described above does not have any substantial implications regarding the moral status of abortion. As the argument has been formulated, the relevant harms are harms to the resulting child. Although the fetus can arguably suffer harm by the same reasoning as the one employed in the argument, such harm is premised on its continued existence.
The above version of the harm argument is therefore irrelevant to the question of abortion.
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The Second Revised Argument from Harm -Surrogacy and MFA
The first revised version of the argument from harm relied on a connection between the fetus and the surrogate incurred through the gestational process. That connection should not be confused with maternal-fetal attachment (MFA; see DiPietro, 2010 for a short introduction). MFA is, in contrast to the relation described earlier, an emotional care giving relation extending from mother to fetus/child (Walsh, 2010) ; a relation which develops during pregnancy as well as post partum.
The phenomenon of MFA complicates the moral landscape of surrogacy considerably, despite seldom recognized as a ethically relevant phenomenon. In so far it has been recognized as relevant, MFA has been framed as constituting a potential harm, if violated, to the mother (e.g., Andrews and Douglass, 1991-1992; van den Akker, 2007) . But that is arguably a much too narrow of the consequences and importance of MFA. MFA is considered as beneficial for both the child and the mother, as it strengthens the mother's overall willingness to care for her child. But, crucially, a lack of MFA also puts the fetus and the subsequent infant at risk. In the ethical discussion over surrogacy, this is rarely acknowledged; instead, tactics involving keeping the surrogate's nonownership over the child in focus, thereby preparing her for a smooth process when handing over the baby to the commissioning couple, is largely taken as nonproblematic with only beneficial effects for all parties involved. But such assumption ignores the evidence showing that encouraging MFA is conducive to 13 the mother's health (e.g, lowering the risk of post-partum depressions; Goecke et al., 2012) and that the absence of MFA will actually be indirectly detrimental to the child's health, as low attachment levels tend to increase the risk of the mother engaging in various forms of fetal abuse (e.g., smoking, drinking alcohol, etc.; Lindgren, 2001; Laxton-Kane and Slade, 2002) . Now, there is evidence that surrogates do not develop MFA to the same extent as pregnant women who intend to keep the child (Fischer and Gillman, 1991) ; a deficit due to the intrinsic motivation of women choosing to become surrogates, or due to external pressure and encouragement not to bond with the fetus. In so far a lack of MFA is inherent or encouraged in the practice of surrogacy, then surrogacy is harmful in the sense that it put a fetus at risk in a way a normal pregnancy generally do not. Note that even if dismissing Fischer and
Gillman's data as a mere coincidence, a plausible case can be made that low levels of MFA is closely tied to surrogacy, and hence that we can expect lower levels of MFA in surrogacy cases. The argument can be outlined as follows:
(1) It is a very strong preference of the commissioning couple (or individual) and the surrogacy broker (if there is one) that the surrogacy arrangement is completed without problems.
(2) A surrogate refusing to hand over the baby is a paradigmatic case of a surrogacy arrangement that does not go smoothly.
(3) Hence, the commissioning couple (and the surrogacy broker) has a vested interest in minimizing factors that will prevent the surrogate from handing over the baby.
14 (4) High levels of MFA will increase the likelihood of the surrogate refusing to hand over the baby.
(5) Hence, the commissioning couple has a very strong incentive to keep the surrogate from developing high levels of MFA.
That (1) - (5) is not a mere piece of hypothetical reasoning is evidenced by the frequent suggestion that surrogates should undergo psychological screening in order to find and select surrogates that will not have any problems handing over the child, or that surrogates should be actively discouraged from making a emotional connection to the fetus (e.g., van den Akker, 2007; Wertheimer, 1992; . Further, the plausibility of (1) - (5) is even likely to be greater where there is a surrogacy broker involved, as financial incentives and motives of prestige enter into the equation.
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A proponent of surrogacy thus seems to be caught between Scylla and Charybdis: To the extent one succeeds in facilitating the actual exchange by avoiding the formation of MFA, one acts prima facie immorally as one thereby increases the risk of harm to the child, as well as to the gestational mother; and in so far one allows or encourages the formation of a sound attachment, which appears to have a protective effect on the child, one potentially subjects both the surrogate and the commissioning party to great distress when time comes to hand over the baby.
It might be objected that there are other interests at play as well.
Most prominently, the reasoning made explicit in (1) - (5) is countered by a strong interest in the well-being of the child and thus a motivation to ensure high levels of MFA. However, such countering motivation does not imply that surrogacy is morally neutral in that respect. Surrogacy still holds an obvious and inherent potential for generating dilemmas, and such characteristic does not count in its favor. Hence, the kind of potential harm discussed here does not enter, or leave, the ethical assessment of surrogacy as a conclusive consideration, but it remains a consideration that needs to be taken seriously. The potential harms need to be factored into any decent analysis of the ethical status of surrogacy.
Concluding Remarks
As pointed out above, neither of the two versions of the harm argument presented here provides us with a conclusive reason on any of the moral issues involved in the practice of surrogacy. They do, however, provide us with reason to treat the practice of surrogacy with some suspicion. While surrogacy can certainly bring tremendous joy to couples that cannot conceive on their own, surrogacy should not be treated as harmless.
Notes
1 For instance, see Medical Tourism Corporation (online) and Shetty (2012) . The prices seem to have undergone a sharp increase. Compare with the prices cited in Lee (2009, 278) and Humbyrd (2009, 111) .
2 For instance, see Rimm (2008 Rimm ( -2009 Rimm ( , 1444 , Shetty (2012) and Growing
Generations (online). Again, the sharp increase in prices is an indication of the 16 booming market for surrogacy. For examples of price levels just a few years ago, see Drabiak et al. (2007) .
3 Hence arguments referring to societal or systemic harms are excluded from the harm argument as characterized above. For examples of such arguments, see Anderson (1990); (1993) ; (2000); Satz (2010); Wertheimer (1992); Wilkinson (2003) . 4 That said, Jackson's argument is hardly reassuring, since, first, the law is an imperfect moral guide and, second, parents are normally "best" able to make decisions regarding their children's wellbeing in some areas in life, not generally -not, for instance, when it comes to education, medical needs, and so on. As
Jackson herself points out, thorough research on this subject is lacking, and it is precisely this that entails that we do not yet know if this is one of the areas to which parental expertise extends.
5 However, recent developments in epigenetics show that the fetus is highly receptive to genetic "reprogramming", meaning that the gestational mother can actually influence the genetic setup of the fetus she is carrying (Nafee et al., 2008) . Hence, not even genetics offers a completely stable connection.
6 MFA is a one-sided emotional connection -an aspiring caregiver relation -on behalf of the gestational mother. The connection described above has the nature of a dependence relation, according to which the fetus is dependent on the proximity to the gestational mother for aspects of its development. 7 The theory describing such attachment is known as Attachment Theory (originally explored by Bowlby 1969) ; not to be confused with MFA.
